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Finance Bill for 2009 and Amended
Finance Bill for 2008

The French Finance Bill for 2009 and the
Amended Finance Bill for 2008 were enacted at
the end of December 2008 by the French
parliament.

The main corporate tax changes introduced into
French legislation that are of interest for French
companies and foreign groups doing business in
France are outlined below.

1. Anticipated refund of various receivables
held against the French treasury

The Amended Finance Bill for 2008 introduced
temporary measures allowing an anticipated
refund of various receivables held against the
treasury (debtor).

1) Anticipated refund of the research and
development tax credit

As a general principle, the R&D tax credit can be
used to offset the income tax liability of the year
during which the R&D expenses have been
incurred and the following three years; any
unused portion of the credit is then refunded by
the French treasury.

The Amended Finance Bill for 2008 allows
French companies to claim in 2009 he
immediate refund of any unused portion of their
2005, 2006 and 2007 R&D tax credits. Further,
the portion of the 2008 R&D tax credit that will
not be used to offset the 2008 income tax
liability can be claimed as an immediate refund
either when the income tax balance is due (i.e.,
on 15 April 2009 for calendar year
corporations) or as early as January 2009
based on an estimate of the 2008 income tax
liability and of the 2008 R&D tax credit. In the
latter case, if the amount of the refunded credit
exceeds by more than 20% the difference
between the actual 2008 R&D tax credit and the
actual 2008 income tax liability, the excess will
be subject to interest for late payment,
increased by a penalty of 5% for corporations
and 10% for partnerships.

2) Anticipated refund of the carryback
receivable

Carryback receivables can be used by French
corporations to offset their corporate tax
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liability for the five fiscal years following the
loss-making fiscal year for which they have
elected the carryback; any portion of the
carryback receivable that remains unused at the
expiration of a five-year period is then refunded
by the treasury.

As a temporary exception to the above principle,
the French Finance Bill for 2009 allows French
corporations to claim in 2009 the refund of any
unused receivable derived from a carryback
related to fiscal years closed no later than 30
September 2009. For those same fiscal years,
French corporations can also anticipate the
refund by electing for the carryback as early as
the day after the closing date (while the
carryback, in principle, cannot be elected earlier
than on the fifteenth of the fourth month after
the closing date, i.e., when the corporate tax
balance is due). However, interest for late
payment, increased by a 5% penalty, will be due
in case the amount of the refunded carryback
receivable exceeds by more than 20% the
amount of the actual carryback receivable,
determined on the basis of the final tax return.

3) Anticipated refund of excess corporate
income tax installments

French corporations which foresee that the total
corporate tax installments that they will have
paid will be in excess of the total corporate tax
liability for a fiscal year ending at the latest on
30 September 2009 can claim the refund of that
excess, as of the day after the closing date of a
given fiscal year.

In practice, based on this temporary provision,
French corporations will, therefore, be in a
position to anticipate the refund of the excess
portion of the installments before the payment
of the annual corporate tax balance, which is due
on the fifteenth of the fourth month after the
closing date.

However, interest for late payment, increased by
a 5% penalty, will be due in case the amount of
the installments, after deduction of the excess
portion that will have been refunded by
anticipation, is lower than 80% of the total
corporate tax liability.

2. Repeal of the annual minimum corporate
income tax (IFA)

Until 2008, IFA was due by all legal entities, with
revenue of at least equal to €400,000, subject
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to corporate income tax. The amount of IFA due
was dependent upon the revenue realized during
the prior fiscal year, based on a progressive
schedule: it was equal to €1,300 for revenue
between €400,000 and €750,000, and could be
as high as €110,000 for revenue greater than
€500M.

The Finance Bill for 2009 provides for a
progressive repeal of IFA. Only legal entities
subject to corporate income tax with revenue at
least equal to €1.5m will be subject to IFA in
2009. The minimum revenue threshold is raised
to €15m for IFA due in 2010. IFA will be totally
repealed from 2011.

3. Changes in the abuse of law definition and
procedure

Before the enactment of the Amended Finance
Bill for 2008, and according to the provisions of
section L. 64 of the French Tax Proceedings
Code, as interpreted by French courts, a
contract or an agreement constituted an abuse
of law when it was fictitious or had been
implemented for the sole purpose of avoiding or
reducing tax. Further, the French Supreme
Administrative Court - notably in the Janfin
case, dated 27 September 2006 - extended the
scope of the abuse of law theory to situations
which were not covered by section L. 64 of the
French Book of Fiscal Procedures through the
newly developed concept of “fraud.”

The Amended Finance Bill for 2008 has modified
section L.64 of the French Book of Fiscal
Procedures by incorporating in it language
somewhat similar to that which had been used
by the French Supreme Administrative Court to
define the “fraud” concept. According to the
new wording of section L. 64, the French tax
authorities may now disregard — as constituting
an abuse of law — any fictitious transaction or
any transaction which, “by looking for the
benefit of a literal application of provisions or
decisions, against the initial objective pursued by
their authors, were inspired by no other reason
than to avoid or reduce the tax burden which
would have normally been borne by the
taxpayers, due to their situation or to their real
activities, if those transactions had not been
entered into.”

Although not entirely clear, this new wording of
the abuse of law definition is most likely meant
to cover all sorts of tax litigation, including those
which were not covered by the former definition,
such as litigation regarding the payment of
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taxes, as opposed to litigation on the mere
determination of a tax basis: as a result, the
abuse of law procedure would, for instance,
cover any litigation involving tax credits, which
was not the case before. Also, section L. 64 has
been modified in such a way that its scope now
includes all taxes, while it used to be limited to
certain taxes excluding, notably, most local
taxes.

The above changes to the abuse of law definition
apply to tax reassessments that will be notified
as from 1 January 20009.

In addition, the abuse of law procedure, which is
meant to be protective of the taxpayer, has been
slightly amended since the composition of the
ad-hoc commission, to which the abuse of law
cases may be submitted, has been modified. The
commission, which used to be mostly composed
of judges, will also be comprised of a tax
attorney, a notary and a CPA. Also, the new
regulations seem to indicate that the taxpayer
and the tax authorities now will legally be
allowed to communicate orally before the
commission.

Finally, while the former abuse of law procedure
provided for an 80% penalty, the latter is now
limited to 40% if the French tax authorities
cannot demonstrate that the taxpayer was
either the main initiator of the transactions
constituting the abuse of law or the main
beneficiary of those transactions.

4. Miscellaneous provisions

1) Losses incurred outside of France by small
and medium-sized companies

As an exception to the French territorial
principle, French small and medium-sized
corporations may, under certain circumstances
and certain conditions, offset against their
profits the losses generated by their non-French
branches or at least 95% held subsidiaries,
established in the EU or in a state that has
concluded a tax treaty with France that includes
an administrative assistance clause. This benefit
only consists of a temporary cash saving since
French corporations must subsequently add
back those non-French losses to their own
profits once their branches or subsidiaries
become profitable or, at the latest, at the end of
a five-year period.

This benefit is limited by the EU de minimis aid
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regime. As such, it is capped at €200,000 on a
three-year basis with the exception of the period
from 1 January 2008 to 31 December 2010, for
which the de mininis cap has been increased to
€500,000.

For this purpose, small and medium-sized
companies are companies with less than 2,000
employees, the share capital or voting rights of
which are not held, up to 25% or more, by a
company, or jointly by several companies,
having 2,000 employees or more.

2) Tax consolidation

The tax consolidation rules have been slightly
modified to limit the adverse effects of the
termination or modification of a tax group
caused by a bankruptcy procedure. In such a
situation, the subsidiaries that exit the tax group
can nevertheless use, on an on-going basis, the
tax losses that they have generated when they
were members of the tax group, but which have
not yet been used by the group while those
losses are normally, by application of the
standard tax consolidation rules, automatically
transferred to the parent of the tax group.

Subsidiaries of a tax group that are acquired
95% or more by a company subject to corporate
income tax pursuant to a bankruptcy procedure
may elect to form with this company a tax group
as from the fiscal year during which the
acquisition occurs.

3) Breach of aroll-over regime applied to an
asset-for-share or share-for-share transaction

Asset-for-share or share-for-share transactions
may, upon certain conditions, benefit from a roll-
over regime. One of those conditions is that the
contributor of the assets or shares must retain
the shares issued by the beneficiary of the
contribution for at least three years. If the
contributor did not actually keep the shares for
at least three years, the French tax authorities
were taking the view that the breach of the roll-
over regime had a retroactive effect, i.e., that
the contribution capital gain had to be
reassessed to the profits of the fiscal year during
which the contribution initially took place and,
according to the then-applicable tax rules and
rates. The French supreme court had ruled in
the opposite way by concluding that the capital
gain had to be reassessed to the profits of the
fiscal year during which the commitment to keep
the shares for at least three years was breached.
The Amended Finance Bill for 2008 has adopted
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the position of the French tax authorities by
providing that the breach of the three-year
holding commitment does have a retroactive
effect. However, this provision only applies to
contributions completed during fiscal years
starting on or after 1 January 2008.

4) Temporary increase of the depreciation
rates for declining-balance depreciation
method assets

For all assets acquired or built between 4
December 2008 and 31 December 2009 which
can benefit from the declining-balance or
accelerated depreciation method, the coefficient
that is applied to the straight-line depreciation
rates is raised by 0.5 point. As a consequence,
the applicable declining-balance depreciation
rates for that period are:

= 58.33%and 43.75% (versus
41.66% and 31.25%, formerly) for
assets with a useful life of 3 or 4
years

= 45%and 37.51% (versus 35% and
29.16%, formerly) for assets with a
useful life of 5 or 6 years

= Between 34.37% and 13.75% years
(versus 28.13% and 11.25%,
formerly) for assets with a useful
life between 8 and 20 years.
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